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N O TICE TO READERS
Section 3411(a) o f the Internal Revenue Service Restructuring and Reform Act o f  1998 
(IRSRRA ’98) added Sec. 7525 to provide a new privilege o f  confidentiality 
(Confidentiality Privilege) to certain communications between CPAs and other Federally 
authorized tax practitioners (FATPs) and their clients. The Confidentiality Privilege is 
similar to the attorney-client privilege, but is limited to certain tax advice. This practice 
guide explains the new law and provides guidance, including steps CPAs should consider 
taking to avoid a waiver o f  the privilege.
Tax practice guides are designed as educational and reference material for the members 
o f  the Tax Section and others interested in the subject. They do not establish standards or 
preferred practices.
Although much thought and effort have gone into the development o f this guide, it is 
subject to change. For example, at the time this practice guide was finalized, the IRS had 
not yet issued proposed or temporary regulations, or any other guidance, related to new 
Sec. 7525. You need to consider the effect new developments might have on this 
practice guide. In addition, the law itself is subject to varying interpretations. 
Accordingly, you retain responsibility for the final use o f its content. Please review the 
material carefully and make any changes necessary for your particular use.
The 1998 Edition o f the Tax Practice Guides and Checklists contained a “warning” 
that a separate privilege practice guide was being developed. Therefore, you should 
also be aware that the engagement letters contained in the 1998 Edition were not 
updated as a result o f IRSRRA ’98. This practice guide contains engagement letter 
language regarding the Confidentiality Privilege that you may consider using.
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Confidentiality Privileges
Relating to Taxpayer Com m unications
Som e o f  the highlights o f  the new confidentiality privilege are as follows:
■ N ew  IRC section 7525 extends, w ith certain lim itations, the com m on-law  attorney-client 
privilege o f  confidentiality to tax advice furnished to a taxpayer by any individual authorized 
under Federal law to practice before the IRS.
■ The new statutory privilege belongs to the taxpayer and not to the practitioner.
■ Section 7525 does not m odify or expand the com m on-law  attorney-client privilege other than 
to extend it, w ith certain lim itations, to CPAs and other Federally authorized tax practitioners 
(FATPs) w ith regard to the rendering o f  tax advice.
■ The new privilege does not apply to criminal tax matters or civil tax matters not before the 
IRS. Further, certain written tax com m unications in connection w ith the prom otion o f the 
direct or indirect participation o f  a corporation in a tax shelter are not protected.
■ B oth oral and written tax advice by a CPA  and other FA TPs to a taxpayer can be protected.
■ The privilege is effective for com m unications m ade on or after July 22, 1998.
■ Failure to address the new  Confidentiality Privilege m ay subject CPAs to m alpractice 
exposure.
■ Tax advice on state and local tax matters is not covered, but m ay be protected under state 
CPA -client confidentiality laws and/or regulations.
■ As the Confidentiality Privilege does not extend to crim inal tax matters, w hen first uncovered 
by a CPA, these m atters should be referred to an experienced crim inal tax attorney. A K o ve l  
letter, which provides that an attorney em ploys the CPA, m ay protect CPA -client 
com munications.
■ Separate engagem ent letters, billing statements and files (which m ay contain a legend on 
each w orkpaper indicating a privileged engagem ent) are useful to help preserve the 
Confidentiality Privilege for tax advice com m unications and docum ents.
■ Engagem ent letters should address the Confidentiality Privilege, but it is the c lien t’s 
responsibility to assert the privilege. The engagem ent letter should include an indem nity 
clause to reim burse the C PA  for asserting the c lien t’s rights under the Confidentiality 
Privilege in both adm inistrative and judicial proceedings.
■ The C P A ’s notes to the client file should be protected under the Confidentiality Privilege.
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■ If a C PA  does not com m unicate a tax advice docum ent to the taxpayer, but retains it in his or 
her file, and if  the docum ent is closely related in time and materiality to the tax discussion, it 
should qualify for the Confidentiality Privilege.
■ If  the tax advice docum ent is not com m unicated to the taxpayer-client, and is remote in time 
or materiality to the tax discussion, the docum ent m ay still be protected by the work-product 
doctrine if  prepared “in anticipation o f litigation” or pursuant to em ploym ent by an attorney 
under a K o v e l  letter.
■ The Confidentiality Privilege m ay be w aived if  a CPA  com m unicates a tax advice docum ent 
to the taxpayer and sends a copy to the la tter’s banker or financial adviser; the disclosure to a 
third party m ay cause the privilege to be waived.
■ Attorneys em ployed by CPA  firms are FA TPs under the confidentiality privilege.
Overview
N ew  Sec. 7525 extends, w ith certain lim itations, the com m on-law  attorney-client confidentiality 
privilege to tax advice furnished to a taxpayer by any individual authorized under Federal law to 
practice before the IRS (“Federally authorized tax practitioner” or FATP). FA TPs are CPAs, 
attorneys (including those em ployed by accounting firms), enrolled agents and enrolled 
actuaries. (Hereinafter, all references to C PA s include other FA TPs.) “Tax advice” is defined by 
Sec. 7525(a)(3)(B) as advice given by a CPA  within the scope o f  authority o f his or her practice 
w ith respect to m atters under the Internal Revenue Code o f 1986. The Confidentiality Privilege 
is effective for com m unications made on or after July 22, 1998, the date the new law was 
enacted. It does not, however, apply in crim inal matters. Further, a last-m inute am endm ent added 
Sec. 7525(b) (discussed below under “Tax Shelters” ) which prevents the Confidentiality 
Privilege from  applying to certain written com m unications regarding the prom otion o f corporate 
tax shelters.
Scope of the Common-Law Attorney-Client Privilege
Because Sec. 7525(a)(1) provides that the Confidentiality Privilege is sim ilar to the com m on-law  
privilege betw een a taxpayer and an attorney, it is necessary to understand the scope o f  the 
attorney-client privilege. A com m on-law  privilege o f  confidentiality exists for com m unications 
between an attorney and client for purposes o f obtaining legal advice.
The privilege applies only when the attorney is advising the client on legal matters; it does not 
apply when an attorney is acting in another capacity (such as a business adviser) or when an 
attorney licensed to practice another profession is perform ing such other profession. Thus, a 
taxpayer m ay not claim  the benefits o f the attorney-client privilege sim ply by hiring an attorney 
to perform  some other function. For exam ple, if  an attorney is retained to prepare a tax return, 
generally, matters relating to the return preparation process will not be protected.
The new provision does not m odify or expand the existing attorney-client privilege, other than to 
extend it, with certain limitations, to CPAs. The Confidentiality Privilege applies only to the 
extent that com m unications would be privileged if  they were betw een a taxpayer and an attorney.
2
Accordingly, the Confidentiality Privilege does not apply to any com m unication betw een a CPA 
and his or her client if  the com m unication w ould not have been privileged betw een an attorney 
and client. Because inform ation disclosed to an attorney for the purpose o f  preparing a tax return 
or providing accounting services generally is not privileged under com m on law, such 
inform ation will generally not be privileged if  disclosed to a CPA.
The attorney-client privilege is considered w aived if  the com m unication is voluntarily disclosed 
to anyone other than the attorney, the client or certain persons under the direction and control of 
the attorney or client.
The W ork-Product Doctrine - an Alternative Defense
In addition to the attorney-client privilege under com m on law, the Federal Rules o f Civil 
Procedure provide an additional defense to com pelled disclosure, w hich is know n as the work- 
product doctrine. This doctrine is not lim ited to w ork o f  attorneys, and a C P A ’s docum ents will, 
in appropriate circum stances, be equally protected. W hile the w ork-product doctrine is not the 
subject o f  this practice guide, and is not discussed further after this section, the C PA  should be 
aware that even if  the statutory privilege o f  section 7525 does not apply, there m ay be 
circum stances w here the w ork-product doctrine can be successfully asserted. N either Sec. 7525 
nor the IR SR R A  ’98 Com m ittee Reports refer to the w ork-product doctrine. H owever, under 
case law, a C P A ’s w ork product can be protected under the w ork-product doctrine when 
docum ents are prepared by the CPA  “in anticipation o f  litigation” (either as the taxpayer’s 
representative or w hen prepared by a CPA  under the direction and control o f  an attorney).
The w ork-product doctrine that has evolved under case law has been codified in Rule 26(b)(3) o f 
the Federal Rules o f  Civil Procedure, w hich states that docum ents “prepared in anticipation of 
litigation or for trial” are discoverable only on a showing o f  substantial need o f  the materials and 
the inability, w ithout undue hardship, to obtain their substantial equivalent elsewhere. Even 
w hen the show ing has been made, how ever, the court “shall protect against disclosure o f  the 
mental im pressions, conclusions, opinions, or legal theories o f an attorney or other representative 
o f  a party  concerning the litigation.” Some courts have m ade a distinction betw een “factual” 
w ork product discoverable under the first test, and “opinion” w ork product absolutely protected 
under the second test.1 C PA s and their clients should consult their attorneys in situations where 
the w ork-product privilege m ay be applicable.
The Statutory Confidentiality Privilege
Definition
Sec. 7525(a)(1) states: “W ith  respect to tax advice, the same com m on law protections of 
confidentiality w hich apply to a com m unication betw een a taxpayer and an attorney shall also 
apply to a com m unication betw een a taxpayer and any federally authorized tax practitioner to the 
extent the com m unication w ould be considered a privileged com m unication betw een a taxpayer 
and an attorney.”
1 U p joh n  C o. v. U n ited  States, 4 4 9  U S  38 3  (1 9 8 1 ) ,  81-1 U S T C  ¶ 9 1 3 8 ,  47  A F T R  2d  523
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W hat is “tax advice” or a “com m unication?” “Tax advice” is defined in Sec. 7525(a)(3)(B), but 
“com m unication” is not. The Com m ittee Reports do not provide any additional insight. Sec. 
7525(a)(3)(B) provides that ‘“ tax advice’ m eans advice given by an individual w ith respect to a 
m atter which is w ithin the scope o f the ind iv idual’s authority to practice...” as a FATP. There is 
no limit as to w hether the tax advice should be oral or written, or if  written, the form  and 
proxim ity o f  the written material to any oral advice being given. Thus, it appears that both oral 
and written advice by a CPA  to a taxpayer on a Federal tax matter can be protected under the 
Confidentiality Privilege. (Tax advice on state and local matters is not covered by the 
Confidentiality Privilege, but may be protected under applicable local law .2) In the absence of 
statutory or com m ittee guidance on these items, one can refer only to Sec. 7525(a)(1), which 
looks to the com m on-law  protections of confidentiality that would apply if  the com m unication 
were between a taxpayer and an attorney.
Need for Regulations
Sec. 7525 does not offer clear guidance on the m eaning of “tax advice” or “com m unication” and 
the circum stances or docum ents that m ight qualify for the Confidentiality Privilege; regulations 
should address these issues. A lthough the statute refers to the com m on law as the standard, there 
is a need for regulations to provide more specific guidance on the various issues that can arise 
under such generic language.
Tax Advice D ocum ents
The case o f  S w id ler  & B erlin3 involved a subpoena to obtain three pages o f handw ritten notes by 
an attorney that resulted from  a tw o-hour initial m eeting betw een the attorney and his client. The 
notes were retained in the attorney’s file, and were not sent to the client. The Suprem e Court 
ruled, in part, that the notes were protected by the attorney-client privilege; thus, it was not 
necessary to decide w hether the notes were protected by the w ork-product doctrine. It w ould be 
reasonable to conclude that a C P A ’s notes of tax advice discussed w ith the client, even though 
placed in the file and not sent to the client, w ould be protected under the Confidentiality 
Privilege. Based on this interpretation, it m ay be reasonable to further infer that tax advice 
docum ents, prepared after a discussion w ith the client and relating to that discussion, but never 
transm itted to the client and instead put in the c lien t’s file, m ay also be related tax advice that 
would be protected by the attorney-client privilege and, thus, the Confidentiality Privilege. (The 
prim ary holding in S w id ler  & Berlin  was that the com m on-law  attorney-client privilege survives 
the clien t’s death. Accordingly, this principle w ould also protect the disclosure o f tax advice 
subject to the Confidentiality Privilege after a taxpayer’s death.)
At this point, it becom es apparent that it is useful for a CPA  to maintain a separate, secure client 
tax file that contains all tax advice docum ents available for access by the client. The file and tax 
advice docum ents should be labeled “Privileged and Confidential Tax A dvice under IRC Sec. 
7525 and W ork-Product D octrine.”
2
S o m e  36  states have so m e  form  o f  accou ntan t-c lient pr iv ilege  for tax ad v ice ; see  Friedm an and M en d elson , “T he N eed  for C P A -C lien t  
P riv ilege  in Federal tax M atters,” 27 The Tax A d v i s e r  154 (M arch 1996), n. 17.
3 Sw id ler  & B erlin , - U S  - (6 /2 5 /9 8 )
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Crim inal Tax M atters
Sec. 7525(a)(2) provides that the Confidentiality Privilege may only be asserted in any 
noncrim inal tax m atter (1) before the IRS or (2) proceeding in Federal court brought by or 
against the U nited States. Thus, it is im portant to try to anticipate w hen a civil tax m atter may 
turn into a crim inal matter. At that point it appears that the Confidentiality Privilege is stripped 
away and the IRS can obtain all com m unications betw een the CPA  and the taxpayer, even if  they 
were protected during a “pre-crim inal referral" period. This issue is not absolutely clear under 
Sec. 7525, and regulations will have to clarify w hether loss o f  the privilege is prospective only 
(from the point at w hich a case becom es crim inal) or w hether the privilege is negated 
retroactively. Clearly, a criminal m atter exists if  the IRS has referred a case to the D epartm ent o f  
Justice and the referral is accepted. W hether a civil matter becom es crim inal at an earlier point 
will have to await regulatory guidance.
However, because o f  the potential retroactive loss o f  the Confidentiality Privilege, the best 
practice is that at the first hint o f  crim inal activity (either apparent directly from the taxpayer or 
its records or indicated by the appearance o f  an IRS special agent), the CPA should recom m end 
that the client consult w ith an attorney experienced in crim inal tax matters.
I f  the CPA  is to rem ain involved in the case after the retention o f  a crim inal tax attorney, the 
CPA should obtain a new  engagem ent letter from the attorney who will be representing the 
taxpayer in the criminal tax matter. This is know n as a K o ve l  letter, from a case4 holding that the 
attorney-client privilege extends not ju s t to an attorney’s m inisterial staff, but also to an 
accountant w orking for the attorney. The K o v e l  letter provides that the CPA  is working under the 
direction and control o f  an attorney. The attorney-client privilege will be available for tax advice 
com m unicated between the CPA, attorney and client.
N ontax M atters
Because the Confidentiality Privilege can only be used in noncrim inal tax matters involving the 
IRS, it cannot be asserted to prevent the disclosure o f  inform ation to any regulatory body other 
than the IRS. The ability o f  any other regulatory body, such as the Securities and Exchange 
Com m ission, the Federal Trade Com m ission, the Environm ental Protection A gency, etc., to gain 
or com pel inform ation in an adm inistrative or court proceeding is unchanged by this statute. The 
Confidentiality Privilege is also not available for assertion in private civil litigation (such as 
domestic relations and em ploym ent disputes), even if  tax matters are involved or contested. 
H owever, this type o f  disclosure m ay not constitute a w aiver o f  the confidentiality privilege for 
IRS purposes especially i f  such disclosure is m ade pursuant to a court order that prevents the 
agency or private litigant from turning over the disclosed inform ation to the IRS. The effect o f  
such production will have to await court decisions.
4 U nited  States v . K o v e l .  2 9 6  F2d 9 1 8  (2d Cir. 1 961).  62-1  U S T C  ¶ 9 1 1 1 .  9  A F T R  2d  3 6 6
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Practical Applications
Advising Clients
It would be useful for the CPA  to provide all tax clients with the inform ation contained in the 
“General Explanation of the CPA -C lient Confidentiality Privilege for the Information of All Tax 
Clients” (see page 18) on an annual basis. This can be accom plished in a separate mailing or as 
an enclosure w ith the first engagem ent letter sent to the client for the year.
In addition, it w ould be useful for the C PA  to have a separate paragraph in the client engagem ent 
letter (or a separate letter) dealing w ith tax matters covered by the Confidentiality Privilege. The 
paragraph (or separate letter) could describe the new privilege, its general application, and  the 
c lien t’s ability to assert the privilege. It w ould be helpful if the client notifies the CPA  if  the IRS 
requests inform ation about any tax advice or tax advice docum ents provided by the CPA. Also, 
the client should be told that disclosure o f any such confidential inform ation to the IRS or other 
third party m ight cause the Confidentiality Privilege to be waived.
The CPA  should obtain the written consent o f the client before the CPA  releases any inform ation 
subject to the Confidentiality Privilege. The client should be asked to acknowledge that tax 
inform ation shared w ith attest professionals who are not involved in the giving o f the tax advice 
m ight cause a w aiver o f  the Confidentiality Privilege.
Finally, the client should be inform ed that if  the CPA receives direction from  the client to assert 
the Confidentiality Privilege on the c lien t’s behalf, the client will hold the CPA harmless. The 
client will also indemnify the CPA  for any attorney’s fees and other costs and expenses 
(including penalties) incurred by the C PA  in defending against disclosure o f  the confidential 
com m unication.
M anaging Em ployees, Attest Professionals and Others
A CPA  should m anage the engagem ent. All non-FATPs, secretaries and other staff should be 
under the m anagem ent, supervision, direction and control o f the CPA. The CPA should explain 
the Confidentiality Privilege to non-FA TP em ployees, attest professionals and others with w hom  
he or she shares tax information. H owever, privileged inform ation should be shared only w ith 
those involved in the rendering of the tax advice. Even privileged inform ation shared within a 
firm  w ith persons who are not involved in the clien t’s tax m atter m ay still carry the risk that the 
IRS will claim  a w aiver o f  the Confidentiality Privilege. If the C PA  needs to retain an outside 
consultant, a “K o ve l- type” engagem ent letter, providing that the consultant is working under the 
direction and control o f the CPA, should be obtained. That letter should also describe the scope 
o f  the Confidentiality Privilege, as contained in the client engagem ent letter, including warnings 
against inadvertently w aiving the privilege.
M anaging the Engagem ent
Objective inform ation can be helpful in evidencing the existence o f  the privilege. Accordingly, 
the CPA  should separately itemize on the billing statement services for privileged tax advice and 
all other matters (or use separate billing statements). A lthough this m ay be cum bersom e, it could 
help preserve the Confidentiality Privilege for inform ation that m ay be revealed by the billing
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statem ent (since such inform ation m ay easily be redacted w here one billing statem ent is used). 
A lso, consider notating the privileged-service paragraph or separate priv ileged-service billing as 
“Privileged and Confidential Tax A dvice under IRC Sec. 7525 and W ork-Product D octrine.”
In addition, for ease o f  adm inistration, a dual file system  could be instituted, one for all 
privileged tax advice docum ents and one for all non-privileged m aterial. A gain, consider 
m arking the privileged tax advice docum ents as “Privileged and Confidential Tax A dvice under 
IRC Sec. 7525 and W ork-Product D octrine.”
A voiding W aiver
The Confidentiality  Privilege m ay be w aived in the sam e m anner as the attorney-client privilege. 
W aivers m ay occur through an express and voluntary surrender o f  the privilege, partial 
disclosure o f  a privileged docum ent, selective disclosure to  outsiders and inadvertent 
disclosures.5 U sually, intent to m aintain confidentiality is necessary to  avoid a waiver.
The case o f  M assachu setts  Institute o f  Technology6 (MIT) involved w hether M I T ’s  disclosure o f  
law  firm  billing statem ents and m inutes o f  the corporation and its executive and audit 
com m ittees to the auditing agency o f  the D epartm ent o f  D efense caused it to lose its attorney- 
client and w ork-product privileges in defending against an IRS docum ent request. The First 
C ircuit ruled that M IT  had m ade a voluntary disclosure by choosing to becom e a governm ent 
contractor and subm itting to the required audit requests. A ccording to the court, d isclosure to an 
adversary (real or potential) forfeits privilege protection. Because the audit agency was a 
potential adversary, the privilege had been waived. The CPA  should take steps to prevent a 
w aiver o f  the privilege by using the precautions described above (under “A dvising C lients,” 
“M anaging Em ployees, A ttest Professionals and O thers” and “M anaging the E ngagem ent”).
R esponding to Subpoenas and Sum m onses
A IC PA  Code o f  Professional Conduct Rule 301.01 provides that “ [a] m em ber in public practice 
shall not disclose any confidential client inform ation w ithout the specific consent o f  the client.” 
The accom panying explanation states that “ [t]his rule shall not be construed . . .(2) to affect in 
any w ay the m em ber’s obligation to com ply w ith  a validly issued and enforceable subpoena or 
sum m ons, or to prohibit a m em ber’s com pliance w ith applicable law s and governm ent 
regulations . . .” Clearly, Sec. 7525 gives legal support to the ethical obligation o f  Rule 301. 
H ow ever, it also puts the burden on the CPA  to understand his or her role in defending against an 
IRS subpoena or sum m ons that seeks to obtain privileged inform ation in his or her possession 
that m ay be protected  by the C onfidentiality Privilege.
O nly the client has the right to assert or w aive the Confidentiality  Privilege, not the CPA. 
Therefore, the C PA  should contem plate resisting an IRS subpoena or sum m ons until he or she 
has obtained the advice o f  counsel and the c lien t’s consent. The C P A ’s engagem ent letter should 
provide that the CPA  will be indem nified for any attorney’s fees and other costs and penalties 
incurred in defending the clien t’s rights under the Confidentiality Privilege.
5 S ee  1 J.W . Strong, M c C o r m ic k  on E v id en ce .,  § 9 3 ,  pp. 3 4 1 - 8  ( 4 th ed ., 1992).
6 U n ited  States v . M assach u setts  Institute o f  T ech n o lo g y ,  129 F. 3d  681 ( 1st Cir. 1997) 8 0  A F T R  2d  7 9 8 1 ,  9 7 -2  U S T C  ¶ 5 0 ,9 5 5
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Tax Shelters
Sec. 7525(b) states that the Confidentiality Privilege will not apply to any written 
com m unication between a FA TP and any director, shareholder, officer, em ployee, agent or 
representative o f a corporation in connection w ith the prom otion o f  the direct or indirect 
participation o f  such corporation in any tax shelter described in Sec. 6662(d)(2)(C)(iii). That 
provision defines a tax shelter as any partnership, entity, investm ent plan or arrangem ent or any 
other plan or arrangem ent “a significant purpose” o f  which is the avoidance or evasion of 
Federal incom e tax. Tax shelters for which no privilege o f confidentiality will apply include, but 
are not lim ited to, those required to be registered as confidential corporate tax shelter 
arrangem ents under Sec. 6111(d). The Conference Report states: ".  . the Conferees do not 
understand the prom otion o f  tax shelters to be part o f  the routine relationship between a tax 
practitioner and a client. Accordingly, the Conferees do not anticipate that the tax shelter 
limitation will adversely affect such routine rela tionships.”7 This is a curious statem ent given that 
a C P A ’s routine relationship w ith a corporate client will often result in offering the client advice 
on ways to m inim ize the Federal income tax aspects o f  a proposed transaction. The language 
suggests that the prom otion o f a corporate tax shelter m ay not refer to the rendering of tax 
planning ideas to recurring clients. Please note that proposed or tem porary regulations under 
Sec. 6111, which will effect the definition o f “tax shelter,” are anticipated shortly.
Considerations W hen the Tax C lien t’s 
Financial Statem ents Are A lso A udited8
Inform ation com m unicated between the client and the tax practitioner m ay need to be used by 
the client in preparing its financial statements and subsequently by the audit team  in auditing 
those financial statements. In addition, professional standards9 require the auditor to discuss 
matters likely to have im plications for the audit w ith personnel perform ing non-audit services - 
including tax services. It m ay be useful to make the client aware o f the use o f  such inform ation 
in connection w ith the audit and the possibility that the IRS m ay contend that use or 
com m unication o f  otherw ise privileged inform ation to or by the audit team  results in a w aiver of 
the privilege.
In some situations the tax practitioner m ay be a part o f the audit team, or m em bers o f the audit 
team  m ay be m em bers o f  the team  form ulating and rendering tax advice. Such situations might 
am eliorate any threat that the privilege will be waived. H owever, the issue o f w aiver in this area 
is unclear and m ay have to await court decision.
Should the client object to any com m unication to or use by the attest professionals o f  the 
inform ation contained in privileged com m unications, the attest professionals should refer to the 
auditing standards to determ ine what course to follow in reporting on the client's financial 
statements.
7 H. R e p ’t N o . 1 0 5 -5 9 9 , 105th C on g .,  2d  S ess .  (1 9 9 8 ) ,  p. 89.
8 For ease  o f  d isc u ss io n , w e  w il l  use  the situation w here a firm  audits  the financia l statem ents o f  a tax client, a lthough this gu id an ce  m ay a lso  
apply  to the p rov is ion  o f  other  attestation serv ices.
9 S ee  interpretation 1 o f  S A S  22 , A U  §9311 (A U 1 § 3 1 1 .0 1 -0 3 )
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Conclusion
Sec. 7525 provides a m uch-needed and long-aw aited Confidentiality Privilege for CPA s for tax 
advice in most noncrim inal tax matters. To paraphrase the Supreme Court in Upjohn C o .,10 
safeguarding com m unications between CPA and client encourages disclosure to the CPA  that 
better enables the client to conform  his or her conduct to the requirem ents o f the law and to 
present legitimate claims or defenses w hen litigation arises.
A C P A ’s tax practice generally involves a com bination o f return preparation, tax planning and 
tax controversies. The following sum m arizes the likely effect o f the Confidentiality Privilege in 
these areas.
Return Preparation
Tax returns: B ecause Federal returns are intended to be disclosed to revenue officials, and are 
not intended to be confidential, the Confidentiality Privilege generally does not extend to any of 
these returns, nor to the calculations included in the returns.
Tax reconciliation workpapers: These are usually w orkpapers used in assem bling and 
com piling financial data preparatory to placing it on a return. Because this is financial data, not 
tax advice, the Confidentiality Privilege does not likely apply.
Tax accrual workpapers: These are financial statem ent audit workpapers that reflect the 
estimate of a com pany’s tax contingency liability. The decision in A rthur Young11 held that when 
an independent CPA  firm  prepared them, the w orkpapers were being prepared for the public and 
shareholders, and were not subject to an accountant-client privilege. These workpapers would 
not be viewed as tax advice because of the C P A ’s public role in preparing the workpapers. 
Because they are not com m unicated in confidence, they w ould not be protected by the 
Confidentiality Privilege. (Note, however, that IRM  4024 rem ains in effect as an IRS self- 
im posed limitation on seeking such workpapers.)
Technical memorandums: This is usually a detailed m em orandum  discussing items reflected 
on the return, in w hich the ultimate tax treatm ent is unclear. This m ay contain mental 
im pressions, thought processes and speculations on possible adverse IRS positions, the 
likelihood o f success on the issues if  challenged by the IRS, and various negotiation and 
settlement positions. This type o f  docum ent m ay be distinguishable from  return preparation, and 
m ay be viewed as tax planning. If the CPA com m unicated this docum ent to the taxpayer, it 
m ight be tax advice protected by the Confidentiality Privilege. A lternatively, this m ay be 
protected as CPA  w ork product prepared in anticipation o f litigation.
Tax Planning
Tax advice directly to the client: These are items such as personal discussions, letters, 
m emoranda, notes, reports, etc. This direct tax advice and the tax advice docum ents describing 
tax interpretations, opinions, mental processes, thoughts, tax positions, likelihood o f success, 
etc., should be eligible for the Confidentiality Privilege.
10 N ote  1.
11 U .S . v. Y ou n g  & C o . Arthur, (1 9 8 4 ,  S C t) 4 6 5  U S  8 05 , 79  L Ed 2d 8 2 6
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Tax memoranda and other tax documents to the file: These tax advice docum ents also should 
be eligible for the Confidentiality Privilege if they are relevant to tax advice com m unications to 
the client and if  disclosure o f these docum ents would tend to reveal the nature o f  the actual 
com munications. The likelihood o f  protection under the Confidentiality Privilege is increased if  
these docum ents are kept in a separate file and access is limited to the CPA, appropriate staff and 
the client.
Tax opinions: These tax advice docum ents are eligible for protection under the Confidentiality 
Privilege, provided the com m unication is lim ited to the client. If  the tax opinions are disclosed to 
bankers, securities brokers, financial advisers and others, the privilege m ay be w aived unless 
they have a role in the tax advice process. Also, a written tax opinion relating to a tax shelter 
m ay not be subject to the Confidentiality Privilege.
Tax Controversies
Information responses to the IRS, protests, appeals, briefs: W hen these docum ents are sent to 
the IRS, they m ay be treated as similar to a tax return. Thus, the basis for numbers, calculations, 
statements o f facts and other inform ation made to support a position in these docum ents m ay be 
subject to discovery by the IRS. However, any backup research or m em oranda reflecting mental 
im pressions, thought processes, likelihood o f success, etc., m ay be eligible for the 
Confidentiality Privilege; alternatively, the work-product doctrine m ay protect these items, 
because the controversy with the IRS m ay help to indicate that they were prepared for litigation.
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PRIVILEGED AND CONFIDENTIAL TAX ADVICE
(UNDER SEC. 7525) ENG AG EM ENT CHECK LIST
C lie n t  N a m e  a n d  N u m b e r : ________________________________________________________________________________________________________
P re p a r e d  b y : ___________ _________________ D a te :______________ R e v ie w e d  b y : _______________________________D a t e : ________________
C O M M E N T S  O R  
D O N E  N / A  E X P L A N A T I O N
1 0 0 )  C O N S I D E R  T H E  N A T U R E  O F  E N G A G E M E N T
1 0 1 )  C o n s id e r  i f  th e  e n g a g e m e n t  is  a ta x  p la n n in g  
o r  ta x  c o n tr o v e r s y  e n g a g e m e n t  in w h ic h  
c o m m u n ic a t io n s  m ig h t  b e  p r iv i le g e d  u n d er  
S e c .  7 5 2 5 .  ( I f  th is  w e r e  s o l e ly  a  ta x  
c o m p l ia n c e  e n g a g e m e n t ,  c o m m u n ic a t io n s
g e n e r a l ly  w o u ld  n o t  b e  p r iv i le g e d . )  __________ __________ _____________________
1 0 2 )  C o n s id e r  i f  l i t ig a t io n  c a n  b e  a n t ic ip a te d  s o  that  
th e  w o r k -p r o d u c t  d o c tr in e  a p p lie s  to  certa in
a s p e c t s  o f  th is  e n g a g e m e n t .  __________ __________ _____________________
1 0 3 )  C o n s id e r  i f  th is  e n g a g e m e n t  s h o u ld  be  
c o n d u c te d  u n d er  th e  a tto rn e y - c l ie n t  p r iv i le g e  
fo r  w h ic h  a  K o v e l  e n g a g e m e n t  le tter  s h o u ld  b e  
o b ta in e d  fr o m  th e  c l i e n t ’s  a tto r n e y  (e .g . ,  a 
c r im in a l m atter , d u e  d i l ig e n c e  o n  an  
a c q u is it io n  target, d o m e s t ic  r e la t io n s  m a tters
a n d  e m p lo y e r - e m p lo y e e  c o n tr o v e r s ie s ) .  __________ __________ ____________________
1 0 4 )  C o n s id e r  i f  th is  e n g a g e m e n t  is  c o v e r e d  u n d e r  a 
s ta te (s )  C P A -c l ie n t  p r iv i le g e
s ta tu te /r e g u la t io n s . __________ __________ _____________________
1 0 5 )  A n n u a lly ,  p r o v id e  a ll  ta x  c l i e n ts  w ith  a g e n e r a l  
e x p la n a t io n  o f  th e  C P A - c l ie n t  c o n f id e n t ia l i t y  
p r iv i le g e .
2 0 0 )  E S T A B L I S H  S E P A R A T E  S E C . 7 5 2 5  
E N G A G E M E N T
2 0 1 )  I f  th is  is  d e te r m in e d  b y  th e  c l ie n t  to  b e  a S e c .  
7 5 2 5  p r iv i le g e d  e n g a g e m e n t ,  n o t i fy  s t a f f  o f  
s u c h  in ten t.
2 0 2 )  F o l lo w  o f f ic e  p r o c e d u r e s  fo r  e s t a b l is h in g  a 
n e w  c l ie n t  e n g a g e m e n t .
2 0 3 )  S e t  u p  sep a ra te  f i l e s  fo r  th e  p r iv i le g e d  
e n g a g e m e n t .
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P R IV IL E G E D  A N D  C O N F ID E N T IA L  T A X  A D V IC E  (U N D E R  SE C . 7525)
E N G A G E M E N T  C H E C K L IS T
D O N E  N / A  C O M M E N T S  O R
E X P L A N A T I O N
. 1) M a rk  e a c h  f i le  fo r  th is  e n g a g e m e n t  a s  
“ P r iv i le g e d  an d  C o n f id e n t ia l  T a x  A d v ic e  
u n d e r  S e c .  7 5 2 5  a n d  W o r k -P r o d u c t
D o c tr in e .” __________ __________________
2 0 4 )  E s ta b l is h  se p a r a te  b i l l in g  p r o c e d u r e s  fo r  th e  
p r iv i le g e d  e n g a g e m e n t  (s e p a r a te  p a ra g ra p h  or  
se p a r a te  b il l) .
. 1) M a rk  e a c h  b il l  fo r  th is  e n g a g e m e n t  as  
“ P r iv i le g e d  a n d  C o n f id e n t ia l  T a x  A d v ic e  
u n d e r  S e c .  7 5 2 5  an d  W o r k -P r o d u c t  
D o c tr in e .”
3 0 0 )  P R E P A R E  E N G A G E M E N T  L E T T E R
3 0 1 )  P rep a re  a n e w  e n g a g e m e n t  le tter  fo r  th e  S e c .  
7 5 2 5  e n g a g e m e n t .
3 0 2 )  D e s c r ib e  th e  n e w  p r iv i le g e  a n d  its g e n e r a l  
a p p lic a t io n .
3 0 3 )  I n c lu d e ,  w ith  th e  e n g a g e m e n t  le tter , a  m o r e  
d e ta i le d  e x p la n a t io n  o f  th e  p r iv i le g e .
3 0 4 )  S u g g e s t  to  th e  c l i e n t  th a t it w o u ld  b e  h e lp f u l  to  
n o t i fy  y o u  i f  th e  IR S  r e q u e s t s  in fo r m a t io n  
a b o u t  a n y  ta x  a d v ic e  o r  ta x  a d v ic e  d o c u m e n t s  
y o u  p r o v id e d .
3 0 5 )  C a u t io n  th e  c l ie n t  a b o u t  in a d v e r te n t  w a iv e r  o f  
th e  p r iv i le g e .
3 0 6 )  R e q u ir e  th a t th e  c l ie n t  g i v e  y o u  w r itte n  
c o n s e n t  b e fo r e  y o u  r e le a s e  a n y  in fo r m a t io n  
s u b je c t  to  th e  S e c .  7 5 2 5  p r iv i le g e .
. 1) O b ta in  a g r e e m e n t  fr o m  th e  c l i e n t  that, 
u p o n  s u c h  r e le a s e ,  th e  c l i e n t  w i l l  h o ld  y o u  
h a r m le s s .
3 0 7 )  O b ta in  a g r e e m e n t  fro m  th e  c l i e n t  th a t, u p o n  
fa i lu r e  to  p r o v id e  s u c h  r e le a s e ,  th e  c l i e n t  w i l l  
in d e m n ify  y o u  fo r  a n y  c o s t s  o r  e x p e n s e s  
in cu rred  in d e fe n d in g  th e  c o n f id e n t ia l  
c o m m u n ic a t io n .
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P R IV IL E G E D  A N D  C O N F ID E N T IA L  T A X  A D V IC E  (U N D E R  S E C . 7525)
E N G A G E M E N T  C H E C K L IS T
D O N E  N /A
4 0 0 )  M A N A G I N G  E M P L O Y E E S  A N D  A T T E S T  
P R O F E S S I O N A L S
4 0 1 )  D e s ig n a t e  a C P A  (o r  a tto r n e y , e n r o lle d  a g e n t  
o r  e n r o l le d  a c tu a r y )  to  m a n a g e  th e  e n g a g e ­
m e n t . A l l  n o n -F A T P s ,  se c r e ta r ie s  a n d  o th e r  
s t a f f  s h o u ld  b e  u n d er  th e  m a n a g e m e n t ,  su p e r ­
v is io n ,  d ir e c t io n  an d  c o n tr o l  o f  th is  C P A . __________ _______
4 0 2 )  D e te r m in e  w h o  sh o u ld  b e  in c lu d e d  o n  th e  
e n g a g e m e n t  te a m .
.1 )  I f  a  n o n -F A T P  a d v is e r ,  fr o m  o u t s id e  o f  
th e  f irm , is  in c lu d e d  in th e  e n g a g e m e n t  
t e a m , su c h  s e r v ic e s  s h o u ld  b e  p r o v id e d  
th r o u g h  a “ K o v e l - t y p e ” letter.
.2 )  E x p la in  th e  C o n f id e n t ia l i ty  P r iv i le g e  to  
th e  e n g a g e m e n t  te a m .
5 0 0 )  C O N T R O L  D O C U M E N T S  A N D  I N F O R M A T I O N
5 0 1 )  E n su r e  th at a ll e x te r n a l c o m m u n ic a t io n s ,  
w h e th e r  ora l, w r itte n  o r  e le c tr o n ic ,  are  
r e s tr ic ted  to  th e  e n g a g e m e n t  c l ie n t .
. 1) Mark  each  external written or electronic  
com m u n ica tion  for this en g a g em en t as 
“ P rivileged  and C onfidential T ax  A d v ic e  
under Sec. 7 5 2 5  and W ork-Product D octrine.”
.2 )  C o n s id e r  th e  n e e d  to  r e d a c t c o n f id e n t ia l  
c l i e n t - id e n t i fy in g  a n d  c lie n t-r e la te d  
in fo r m a t io n  fr o m  e x te r n a l w r itten  o r  
e le c tr o n ic  c o m m u n ic a t io n s ,  or sh a red  
d a ta b a s e s ,  fo r  th is  e n g a g e m e n t .
5 0 2 )  E n su r e  th at a ll  in tern a l c o m m u n ic a t io n s ,  
w h e th e r  ora l, w r itte n  o r  e le c tr o n ic ,  are  
r e s tr ic te d  to  th e  e n g a g e m e n t  tea m .
. 1) Marie each  internal written or electronic  
com m u n ica tion  for this en g a g em en t as 
“Priv ileged  and C onfidential T ax  A d v ic e  
under Sec. 7 5 2 5  and W ork-Product D octrine.”
.2 )  C o n s id e r  th e  n e e d  to  r e d a c t c o n f id e n t ia l  
c l i e n t - id e n t i fy in g  a n d  c lie n t-r e la te d  
in fo r m a t io n  fr o m  in tern a l w r itte n  o r  
e le c tr o n ic  c o m m u n ic a t io n s ,  o r  sh a red  
d a ta b a s e s ,  fo r  th is  e n g a g e m e n t .
C O M M E N T S  O R  
E X P L A N A T I O N
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TAX CONTRO VERSY ENG AG EM ENT LETTER
“P riv ileg ed  a n d  C o n fid en tia l Tax A d v ice  u n d er  Sec. 7525  a n d  W o rk -P ro d u ct D o c tr in e ”
D ear Client:
This letter will confirm  the arrangem ents for our/m y representation o f you with respect to
the Internal Revenue Service exam ination o f  y o u r __________ Federal income tax return.
As part o f this engagem ent, we/I request that you sign the attached Form  2848, P o w e r  o f  
A ttorn ey  and  D eclara tion  o f  R epresen ta tive , which will notify the IRS that we/I are your 
authorized representative.
W e/I will represent you before the Internal Revenue Service during this exam ination, 
unless either party term inates the arrangem ent in writing. Furtherm ore, in the event we/I 
cannot resolve all o f  the issues at the exam ination level, we/I will be available to appeal 
any proposed deficiency at the A ppeals D ivision o f the Internal Revenue Service, 
although that appeal is not part o f  this engagement.
W e/I will not audit, or otherwise verify, any inform ation provided by you for presentation 
to the Internal Revenue Service during the course o f the exam ination, unless we/I deem  it 
necessary or you specifically request us to do so in writing. However, we/I m ay ask you 
for further clarification and expect you to provide that clarification prom ptly and 
candidly.
You should be aware that, pursuant to the Internal Revenue Service  Restructuring and  
Reform  A c t  o f  1998, certain inform ation discussed w ith m em bers o f the F irm  who are 
Federally authorized tax practitioners or their agents for the purpose o f obtaining our 
advice on tax m atters is privileged from  disclosure in any non-crim inal tax matters before 
the Internal Revenue Service (“Service”) and in any non-crim inal proceedings in Federal 
court that stem from  matters before the Service, if  the United States is a party to the 
proceedings. The attached sheet describes this privilege in more detail.
Circum stances m ay arise under w hich you may wish to divulge or have the F irm  divulge 
privileged inform ation to other parties. You should be aware that such disclosure m ight 
result in a waiver o f  the privilege. Accordingly, if  you wish the Firm  to divulge such 
inform ation, we shall require you to provide us in advance with written authority to do 
so.
In the event that the F irm  receives a request from  a third party (including a subpoena, 
sum m ons or discovery dem and in litigation) calling for the production o f privileged 
inform ation, the F irm  will prom ptly notify you. You hereby undertake to hold the F irm  
harmless from and be responsible for any expenses (including attorney’s fees, court costs, 
costs incurred by outside advisers and any other costs im posed w hether by w ay o f  penalty 
or otherwise) incurred by the F irm  as a result o f your assertion o f  the privilege or your 
direction to the F irm  to assert the privilege on your behalf.
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The Internal Revenue Service has recently  begun em phasizing a num ber o f procedures 
during exam inations to ascertain that taxpayers have reported all o f  their income. These 
procedures have led to a grow ing num ber o f requests by exam ining agents to interview 
the taxpayer directly. H owever, you do have a statutory right to be represented, and not  
to meet w ith the exam ining agent (unless you are served w ith an enforceable 
adm inistrative summons). It is in your best interest to refer any questions or other contact 
from  the agent to us/me w ithout discussing the case w ith the agent. By signing this 
engagem ent letter you acknow ledge that any direct contact by the IRS will be promptly 
referred to us/me as your authorized representative. It is hereby acknow ledged that if  you 
choose to appear before or discuss this case w ith the agent against our/m y advice, you do 
so at your own risk.
Fees for our/m y representation (plus out-of-pocket expenses including fees for outside
advisers) will be billed as incurred. W e/I also require a retainer o f $_______ , payable on
acceptance o f this agreement.
Fees and expenses are due and payable upon presentation o f our invoice to you. Bills
rendered to you will not be applied against the $__________ retainer. Our/m y fee for
representing you will be based upon our/m y time, billed at our/m y custom ary rates. W e/I
estim ate our/m y fees to be $_______ or on average $________ per hour. If we/I have not
received paym ent in accordance w ith the stated terms, w e/I reserve the right to terminate 
this engagem ent with no further notice.
If  this letter reflects your understanding o f the terms o f our engagem ent, please sign 
below  and return one copy in the enclosed envelope.
W e/I look forward to serving you.
Very truly yours,
[signed]
A ccepted By:
Title:________
D ate:________
15
TAX ADVICE ENG AG EM ENT LETTER
“P riv ileg e d  a n d  C o n fid en tia l Tax A d v ic e  u n d er  Sec. 7525  a n d  W o rk -P ro d u c t D o c tr in e ”
D ear Client:
This letter is to confirm  and specify the term s o f our/m y engagem ent w ith you and to 
clarify the nature and extent o f  the services we/I will provide. In order to ensure an 
understanding o f  our m utual responsibilities, we/I ask all clients for w hom  w e/I provide 
services to confirm  the following arrangem ents.
[Include usual language to describe scope of assignment]
You should be aware that, pursuant to the Internal Revenue Service  Restructuring  and  
Reform  A c t  o f  1 9 9 8 , certain inform ation discussed with mem bers o f  the F irm  who are 
Federally  authorized tax practitioners or their agents for the purpose o f  obtaining our 
advice on tax matters is privileged from  disclosure in any non-crim inal tax matters before 
the Internal Revenue Service and in any non-crim inal proceedings in Federal court that 
stem  from  m atters before the Service, if  the United States is a party to the proceedings. 
The attached sheet describes this privilege in more detail.
C ircum stances m ay arise under which you m ay wish to divulge or have the F irm  divulge 
privileged inform ation to other parties. You should be aware that such disclosure might 
result in a w aiver o f  the privilege. Accordingly, if  you wish the F irm  to divulge such 
inform ation, we shall require you to provide us in advance with written authority to do 
so.
In the event that the F irm  receives a request from  a third party (including a subpoena, 
sum m ons or discovery dem and in litigation) calling for the production o f  privileged 
inform ation, the F irm  will prom ptly notify you. You hereby undertake to hold the Firm  
harm less from  and be responsible for any expenses (including attorney’s fees, court costs, 
costs incurred by outside advisers and any other costs im posed w hether by w ay o f penalty 
or otherwise) incurred by the F irm  as a result o f  your assertion of the privilege or your 
direction to the F irm  to assert the privilege on your behalf.
O ur/M y fee for these services will be based upon the am ount o f time required at standard 
billing rates plus out-of-pocket expenses including fees for outside advisers. All invoices 
are due and payable upon presentation.
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If this letter reflects your understanding of the terms o f our engagem ent, please sign 
below and return one copy in the enclosed envelope.
W e/I look forw ard to serving you.
Very truly yours,
[signed]
A ccepted By:_______________________________
Title:_______________________________________
Date:_______________________________________
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General Explanation of the 
New CPA-Client Confidentiality Privilege 
For the Information of All Tax Clients
(To be Issued Annually)
The Internal Revenue Service  R estructuring and  Reform  A c t  o f  1998  added a privilege o f 
confidentiality (the “Confidentiality Privilege”) to certain com m unications between 
CPAs and their clients.
THE CONFIDENTIALITY PRIVILEGE
Section 7525 o f the Internal Revenue Code provides: “W ith respect to tax advice, the 
same com m on law protections o f confidentiality w hich apply to a com m unication 
between a taxpayer and an attorney shall also apply to a com m unication betw een a 
taxpayer and any Federally authorized tax practitioner (CPA, attorney, enrolled agent, 
enrolled actuary) to the extent the com m unication would be considered a privileged 
com m unication betw een a taxpayer and an attorney.”
Thus, as a general rule, it appears that both oral and written advice by a CPA  to a 
taxpayer on a Federal tax m atter can be protected under the Confidentiality Privilege. 
(Tax advice on state and local matters m ay be protected under applicable local law.) The 
tax advice could include thought processes, mental im pressions and speculations related 
to the com m unication w ith the client. Tax advice is com m unicated through m any kinds 
o f docum ents, including discussion memos, notes, letters, opinion letters, planning 
papers, discussions o f  alternatives for structuring a transaction, an assessm ent o f audit or 
litigation chances if  challenged by the IRS, analyses o f  contrary authorities, and transfer- 
pricing and valuation reports for tax purposes.
The Confidentiality Privilege will not apply to any written com m unication betw een a 
CPA  and any director, shareholder, officer, em ployee, agent or representative o f a 
corporation in connection w ith the prom otion o f the direct or indirect participation of 
such corporation in any “tax shelter,” as described in the Internal Revenue Code.
C rim in a l Tax M a tte rs
The Confidentiality Privilege m ay only be asserted in a non-crim inal tax m atter (1) 
before the IRS or (2) a proceeding in Federal court brought by or against the U.S. It may 
not be asserted in any crim inal tax matters. Thus, it is im portant to prom ptly determ ine 
whether and w hen a tax m atter becom es a crim inal matter, and there is presently no 
guidance available on this issue from  the IRS or in the congressional com m ittee reports 
discussing the statutory privilege. Therefore, to provide m axim um  protection to a client, 
at the first hint o f  crim inal activity (for exam ple, w hen an IRS special agent appears) an 
attorney experienced in crim inal tax matters should be consulted.
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N o n -T a x  M atters
The Confidentiality Privilege cannot be asserted to prevent the disclosure o f  information 
to any regulatory body other than the IRS. The ability o f any other regulatory body, such 
as the Securities Exchange Com m ission, the Federal Trade Com m ission, the 
Environm ental Protection Agency, etc., to gain or com pel inform ation in an 
adm inistrative or court proceeding is unchanged. The Confidentiality Privilege is also not 
available for assertion in private civil litigation (such as domestic relations or 
em ploym ent disputes), even if  tax matters are involved or contested by the private parties.
S co p e  o f  th e  C o n fiden tia lity  P r iv ileg e
The new provision does not m odify or expand the existing attorney-client privilege, other 
than to extend it to CPAs with respect to tax advice in matters involving the IRS. 
However, the Confidentiality Privilege does not apply when the CPA  is acting in another 
capacity (such as a business or investm ent adviser) or w hen a C PA  licensed to practice 
another profession is perform ing such other profession. Also, inform ation com piled for 
the purpose of preparing a tax return is not privileged under com m on law, because it is 
intended for disclosure to the IRS or others. Therefore, such inform ation would not be 
privileged if  it were disclosed to a CPA.
The CPA -client privilege will be w aived if  the com m unication is voluntarily disclosed to 
anyone other than the CPA, the taxpayer or persons under the direction and control o f the 
C PA  or taxpayer.
T he W o rk -P ro d u ct D o c tr in e  - an  A lte rn a tive  D efen se
In addition to the statutory privilege under Section 7525, clients should be aware that 
another defense to com pelled disclosure m ight be available under the so-called work- 
product doctrine. This doctrine derives from the Federal Rules o f Civil Procedure, which 
state that docum ents “prepared in anticipation of litigation or for trial” are discoverable 
only on a showing of substantial need o f  the materials and the inability, without undue 
hardship, to obtain their substantial equivalent elsewhere. Even w hen the showing has 
been made, however, a court will “protect against disclosure o f the mental impressions, 
conclusions, opinions, or legal theories o f an attorney or other representative of a party 
concerning the litigation.” Thus, certain tax docum ents that are not protected by the 
Confidentiality Privilege m ay be protected from disclosure to the IRS by the work- 
product doctrine. The work-product doctrine will apply when docum ents are prepared by 
a CPA  as the taxpayer’s representative in anticipation o f litigation (either as the 
taxpayer’s representative or when prepared by a CPA  under the direction and control of 
an attorney).
PROTECTING AGAINST W AIVER OF THE CONFIDENTIALITY PRIVILEGE
It w ould be helpful for a client to notify the CPA if the IRS requests information about 
any tax advice or tax advice docum ent provided by the CPA. Disclosure of such 
confidential information to the IRS or other third party m ay cause the Confidentiality
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Privilege to be waived. A ccordingly, the client should protect against inadvertently 
w aiving the privilege.
The Confidentiality Privilege m ay be w aived in  the sam e m anner as the attorney-client 
privilege. W aivers m ay occur through an express and voluntary surrender o f  the 
privilege, partial disclosure o f  a privileged docum ent, selective disclosure to outsiders 
and inadvertent disclosures. Privileged inform ation m ay be used by a com pany in 
preparing its financial statem ents and by its auditors in auditing those financial 
statements. In addition, professional standards require m em bers o f  the audit team  to 
discuss m atters that m ay affect the audit w ith firm personnel responsible for nonaudit 
services, w hich includes tax services. The Internal Revenue Service m ay take the 
position that such use or com m unication results in a w aiver o f  the privilege.
I f  the CPA  needs to retain outside consultants, an engagem ent letter providing that the 
consultant is w orking under the direction and control o f  the CPA  is very helpful to 
m aintaining the protection o f  the Confidentiality Privilege.
The client should give the CPA  w ritten consent before the C PA  releases any inform ation 
subject to the Confidentiality Privilege. I f  the CPA  receives direction from  the client to 
assert the Confidentiality Privilege on the c lient’s behalf, the client will be expected to 
indem nify the CPA  for attorney fees and expenses (including penalties) incurred by the 
CPA  in defending the confidential com m unication.
2 0
SAMPLE “K O V E L -TYPE” LETTER  
(ENGAGEM ENT LETTER FOR USE W ITH OUTSIDE ADVISER)
[DATE]
Privileged and Confidential Tax Advice 
under Sec. 7525 and Work-Product Doctrine
[N AM E O F O UTSID E ADVISER]
[O FFICE A DD RESS]
Re: [C LIEN T’S N A M E A N D  TA X  YEARS INVO LV ED ]
D e a r_________ ,
This will confirm  the arrangem ent w hereby we will retain you to perform  certain w ork on 
an ongoing basis in connection w ith our representation o f  [C LIEN T’S N A M E] with 
respect to [D ESCRIBE EN G A G EM EN T, e.g., IRS audit, analysis o f  proposed merger, 
etc.]. This letter further sets forth our understanding o f  the professional services you 
agree to provide and your estim ated fees.
In connection w ith [C LIEN T’S N A M E ]’s retention o f  this accounting firm to provide 
privileged tax advice services to [C LIEN T’S N AM E], we have authority from  
[C LIEN T’S N AM E] to retain [O U TSID E A DV ISER] to perform  services under our 
direction and to report directly to us. Such w ork contem plates services o f  a character and 
quality w hich will be an indispensable adjunct to our rendering o f privileged tax advice 
services to [C L IE N T ’S NAM E] as certified public accountants.
[CPA] and [O UTSID E ADV ISER], therefore, agree as follows:
1. [CPA] em ploys [O UTSID E A DV ISER] as o f the date o f  this agreem ent solely 
to assist [CPA] in [DESCRIBE EN G A G EM EN T] as directed by [CPA], and to meet with 
[C LIEN T’S N A M E] and others as m ay be necessary in the course o f this work.
2. [CPA] agrees to pay [O UTSID E ADVISER] a reasonable fee for all such 
services actually rendered and perform ed by the [O UTSID E A DV ISER] pursuant to 
[C PA ]’s request.
3. (a) Any and all books o f  account, records, papers, and other docum ents 
belonging to [C LIEN T’S NAM E] and all m em oranda, workpapers, or other docum ents 
prepared by [CPA] which pertain to the affairs o f  [C LIEN T’S N A M E] that m ay be 
delivered by [CPA] to [OUTSIDE A D V ISER] in the course o f [O U TSID E A D V IS E R ]’s 
em ploym ent shall be and will rem ain the property o f  [C LIEN T’S N A M E] or [CPA], as 
the case m ay be, and [OUTSIDE A DV ISER] shall be the gratuitous bailee thereof.
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(b) All notes, w orkpapers, schedules, analyses, and other docum ents 
prepared by [O UTSID E ADVISER] in the course o f his duties for [CPA] in connection 
with [OUTSIDE A D V ISE R ]’s representation o f  [C LIEN T’S N AM E] shall becom e the 
property of [CPA] im m ediately upon their preparation by [OUTSIDE ADV ISER] 
whether or not such docum ents are com plete or incom plete and to the same extent as 
though such docum ents had been prepared by [CPA] and the com ponent parts thereof 
purchased and paid for by [CPA], and [O UTSID E A DV ISER] shall be the gratuitous 
bailee thereof.
(c) U nder no circum stances shall [O UTSID E ADVISER] perm it anyone 
other than [CPA] to exam ine, inspect, copy or take possession o f any o f the records and 
docum ents referred to in paragraphs 3(a) and 3(b) hereof w ithout the prior written 
permission o f [CPA].
(d) [O UTSID E ADVISER] will not disclose to anyone other than [CPA] 
the nature or content o f any oral or written com m unication nor any inform ation derived 
from any docum ent or record reviewed by [O U TSID E ADVISER] in the course o f 
[OUTSIDE A D V IS E R ]’s em ploym ent hereunder w ithout the prior written perm ission of 
[CPA].
4. All records and docum ents referred to in paragraph 3 above, w hich m ay be in 
the possession o f  [O UTSID E A D V ISER], shall at once be delivered to [CPA] upon the 
occurrence o f any one o f the following events:
(a) A request by anyone other than [CPA] (including but not lim ited to, a 
representative o f any agency o f the United States G overnm ent) to exam ine, inspect, or 
copy any o f such records or docum ents, or for the possession o f any o f  such docum ents;
(b) A ny attempt to serve, or the actual service of, any court order, 
subpoena, or sum m ons, or any adm inistrative subpoena or sum m ons, upon [OUTSIDE 
ADVISER] that requires or purports to require him  or her to produce any o f  such records 
and documents.
5. To the extent perm itted by law, it is intended and agreed that any 
com m unications m ade to [OUTSIDE A DV ISER] by [CPA] or [C LIEN T’S N A M E] in 
connection w ith [O UTSID E A D V ISE R ]’s w ork pursuant to this A greem ent (including all 
docum ents described in paragraph 3(a) hereof) shall be privileged and that any such 
com m unications shall be made to facilitate com m unications between [CPA] and 
[CLIEN T’S N A M E] and to aid [CPA] in rendering privileged tax advice services to 
[CLIEN T’S N A M E], [OUTSIDE A D V ISER], therefore, shall not divulge to anyone any 
com m unication (or part or substances thereof) received from [CPA] or [C LIEN T’S 
NAM E] in connection with [OUTSIDE A D V IS E R ]’s work pursuant to this Agreement, 
except:
(a) At the express and specific direction o f [CPA], or
(b) In com pliance w ith a final O rder o f  a court o f  appropriate jurisdiction 
after [OUTSIDE A D V ISER] or [CPA] or [C LIEN T’S NAM E] have raised all legal
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objections available in good faith in opposition to such an O rder and have exhausted his 
appellate rights with respect to said order.
6. Should any litigation result from:
(a) the failure or refusal o f [OUTSIDE A DV ISER] to com ply with any 
attempt to com pel [O UTSID E A DV ISER] to disclose any com m unication described in 
paragraph 5 hereof (or part or substance thereof) or to produce docum ents, or
(b) the obtaining of, or attempt to obtain, a court Order com pelling 
[O UTSID E ADV ISER] to disclose any com m unication described in paragraph 5 hereof 
(or part or substance thereof) or to produce docum ents, [CPA] agrees, if  requested by 
[O UTSID E A D V ISER], to reim burse [OUTSIDE A D V ISER] for reasonable legal fees 
and expenses.
B y signing and returning the enclosed duplicate original o f  this letter to us, [OUTSIDE 
A DV ISER] accepts the term s o f em ploym ent set forth herein.
Very truly yours,
[signed]
A C C EPTED  FOR [OUTSIDE ADVISER]
A uthorized Signature
Title
Date
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